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Response to Memorandum gathering comments on the implementation of Article 17 of the new EU 
Copyright Directive  

Ministry of Justice, Government of Sweden 

Submission on Behalf of Facebook Ireland Limited 

INTRODUCTION 

Facebook's mission is to give people the power to build community and bring the world closer together. 
Our services enable content creators of all varieties to express themselves, share their work, and promote 
their businesses. The suggestions provided herein are based upon Facebook’s own experience in giving 
people a voice and enabling them to connect and be creative while at the same time helping copyright 
holders protect their content. Facebook believes that through cooperation and dialogue from all 
stakeholders--platforms, users, rightsholders, national governments, and others--the balance between 
copyright protection and other rights, including free expression, can be preserved and strengthened 
across the European Union. 

Facebook appreciates the opportunity to provide this submission in relation to the EU Directive on 
Copyright (2019/790) (the “Directive”). This submission is focused on the terms of Article 17 of the 
Directive (relating to responsibilities of platforms). Facebook looks forward to continuing its dialogue with 
the Ministry of Justice as this public consultation process progresses. 

PRELIMINARY REMARKS ON ARTICLE 17 OF THE DIRECTIVE 

Facebook respects the purpose of the Directive and Article 17 as stated in Recital 3, which is to promote 
“a well-functioning and fair marketplace for copyright.” This marketplace can only thrive, however, if 
Member States bear in mind the importance of both intellectual property protection and free expression 
by users, and set up systems that are reasonable, effective and fair to all who are impacted.  

There are five key principles governing Article 17 that are crucial to ensuring an effective and fair 
outcome: 

a) Cooperation should be required between platforms, rightsholders, national governments, and 
others. A well-functioning marketplace requires good faith cooperation between all participants. 

 
b) Proportionality must be at the center of each part of national legislation. The solutions required 

of platforms should be flexible and proportionate to help them balance the interests of all 
stakeholders. 

 
c) Technical realities must be acknowledged. Member States should not require solutions from 

platforms that are ultimately unworkable, nor should rigid implementation requirements 
preclude platforms from continuing to create new and more effective solutions. 

 
d) User expression must be protected. It is important to recognize that users rely on platforms to 

express themselves, communicate, and gain access to information. The Directive is not intended 
to deprive users of their existing rights and freedoms under copyright law. Platforms must retain 
the flexibility to take this into account.  
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e) Contractual freedom should be preserved. A well-functioning copyright marketplace can only 
exist if the foundation of any marketplace--contractual freedom--is not impaired. 

Sharing Services should be able to take good faith steps to establish effective and fair systems that take 
into account and balance these various principles. The requirements of the Directive should therefore not 
be implemented in a way that would discourage such a good faith approach by, for example, establishing 
unworkable or imbalanced legal obligations on Sharing Services. A legislative process that reflects these 
key principles will support the marketplace that the Directive and Article 17 was intended to promote. 
Facebook looks forward to engaging with the Ministry further on how each of these principles may weigh 
on specific legislative language. 

 

RESPONSES TO SPECIFIC QUESTIONS 

3. WHICH PLATFORMS ARE COVERED BY THE NEW RULES? 

3.1. Relationship between the definition in Article 2(6) and recital 62 and 63 

3.1.1. Is the overall description given in the Memorandum accurate? If not, what is wrong? 

Ensuring that the scope of the Directive is clearly defined is essential for both rightsholders and 
platforms, including which services fall in or out of scope. This is especially important, not only to 
allow Sharing Services to prepare for the requirements of the Directive, but also to ensure that 
user rights and free speech are not unfairly impacted by the Directive being applied to unintended 
services.  

Facebook believes the definition of the types of services covered by the Directive, as laid out in 
Article 2(6), is reasonable: those services “which the main or one of the main purposes is to store 
and give the public access to a large amount of copyright-protected works or other protected 
subject matter uploaded by its users, which it organizes and promotes for profitmaking purposes.”  

It is also important that the concepts contained in Recital 62 are reflected in the definition of 
services subject to Article 17. In particular, as highlighted in the Memorandum, Recital 62 states 
that Article 17 is only intended to apply to online services that play an important role in the online 
content market by competing with other content services such as audio and video streaming 
services to compete for the same audiences. The Directive is therefore not intended to apply to 
all content shared online.  

Finally, Article 2(6) contains important exclusions that should be implemented into national law. 
These exclusions include messaging services as well as e-commerce products such as online 
marketplaces.  

3.1.2. Do you see other aspects of Article 2.6 that should be highlighted? 

The key points regarding Article 2.6 have been addressed in response to the other questions.  

3.1.3. Is it possible to give a precise definition, in a piece of legislation, of the size and extent 
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of the service, in other words, what does “a large amount” of works actually mean? 

Identifying a consistent and objective standard of what constitutes a “large amount” of copyright 
protected works for the purposes of Article 2.6 is inherently difficult. We therefore agree with the 
statement in the Memorandum that the assessment “should be on a case-by-case basis” and that 
a number of factors should be taken into account when assessing this.  

3.1.4. What is required of a service to be deemed to have content sharing as “one of its main 
purposes”? 

The Memorandum correctly identifies that it is common for platforms to serve several purposes 
and it is not easy for a service to be placed into a particular category.  Therefore determining what 
is the “main purpose” of a particular service is often a complex undertaking and should be done 
on a case-by-case basis. But at the very least, in order to avoid placing unintended restrictions on 
online users, it is important that content and services expressly excluded from Article 17 are not 
inadvertently pulled into the scope of the Directive through this language. Therefore, content that 
falls into these excluded categories (for example content on messaging platforms or e-commerce 
content from online marketplaces) should not become subject to the requirements of Article 17, 
even if other parts of a service could be considered in scope.  

It is also important to recognise that in order for a service to fall within Article 2(6), its “main 
purpose” must be both “to store” and “to give the public access” to a large amount of copyright-
protected works or other protected subject matter. Both of these factors are necessary and frame 
the intended scope of the Directive.  

3.1.5. How should the concepts of "copyright-protected works" and "other protected subject 
matter" in article 2.6 be understood? 

The Directive is not intended to create new types of copyright. It should therefore be read as 
relying on existing national copyright laws to define what constitutes copyright protected works.  

The term “other protected subject matter” is also undefined and unclear as to its scope. It is 
important for platforms and rightsholders alike that the scope of Article 17 is clearly framed. In 
our respectful view, a broad interpretation of “other protected subject matter” undermines the 
clarity needed in the scope of Article 17.  
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3.1.6. What specific measures must a service provider take in order to be deemed as 
“organising” content?  What is required of a service provider to be deemed to 
“promote” content? 

Service providers are very different, and as such “organising”  or “promot[ing]” content will mean 
different things in the context of different service providers. In addition, it is clear that any analysis 
of these terms is dependent on the specific content at issue under the Directive; the Directive 
makes it clear in the recitals that the underlying facts are a fundamental principle in the 
interpretation and application of the Directive.  

3.1.7. How should the relationship between article 2.6 and that stated in recital 62 and 63 be 
taken into account in the implementation in Sweden and by the European Commission 
in the preparation of guidelines for the application of article 17? 

The definition in Article 2.6 and the clarifying language in recitals 62 and 63 need to be read 
together. The requirements of Article 17 are intended only to apply to those services: (i)“which 
the main or one of the main purposes is to store and give the public access to a large amount of 
copyright-protected works or other protected subject matter uploaded by its users, which it 
organizes and promotes for profit making purposes”; and (ii) (per Recital 62) which play an 
important role in the online content market by competing with other online content services such 
as audio and video streaming services to compete for the same audience. This emphasizes that a 
service must not only be assessed in terms of its “main purpose”, but also as to whether the 
service is important in the “online content market” and “competes for the same audiences” with 
other online content services also offering access to the same type and quality of copyright 
protected work. 

3.1.8. What aspects — in addition to the audience and the amount of copyright-protected 
content — should be taken into account in the overall assessment to be made under 
recital 63? 

Recital 63 emphasizes that the assessment of whether a Sharing Service stores and gives access 
to a large amount of copyright-protected content should be made on a case-by-case basis. As a 
result, the aspects to be taken into account may vary based on the given circumstances and 
logically need not be defined in advance.  

3.1.9. For the sake of clarity, should one or more of the subparagraphs set out in the recitals, 
but not explicitly reiterated in Article 2(6), be included in the wording of the Swedish 
law? If so, which? Would such an inclusion involve any risks? 

As set out above, Recital 62 provides additional factors that must be present for a service to be 
deemed subject to Article 17. In particular (i) that the service “plays an important role in the 
online content market” and (ii) competes for the same audiences with other similar online 
content services. In order for the intent of the Directive to be accurately reflected, it is important 
that these additional factors are reproduced as part of the definition of OCSSP.  

3.1.10. Are there other issues or aspects of the definition that should be highlighted? 
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As the Memorandum identifies, many online services have multiple purposes and therefore 
cannot easily be placed exclusively in a  single category. The Ministry should be mindful to avoid 
any impairment of services excluded by the Directive wherever they may appear.   

3.2. Article 2.6, second paragraph: Exception or exemplification? 

3.2.1. Is the overall description in the Memorandum accurate? If not, what is wrong? 

We agree that the list contained in the second paragraph of Article 2.6 contains examples of 
services who have a different main purpose and is not exhaustive. However, this list does have 
significance over and above the general definition contained in Article 2.6. In particular, the list 
provides clarity by confirming that where a service has as its main purpose one of those listed in 
the second part of Article 2.6, it will invariably fall outside the scope of Article 17. It also provides 
an indication of the types of service that should be considered out of scope which assists when 
considering other services that do not fall into one of the express excluded categories.  

3.2.2. In the event that the second subparagraph of Article 2(6) is merely an example of 
types of platforms which do not fall within the definition set out in the first 
subparagraph, should it be necessary to replicated them in the Swedish law? 

The list of examples of excluded services is important in providing legal certainty and should 
therefore be reproduced within implementing laws. It allows platforms to effectively implement 
the requirements of the Directive whilst respecting and protecting user rights and freedoms 
which are of fundamental importance to Facebook. In addition, we suggest that certain of these 
exclusions be further clarified. In particular, as indicated in the Memorandum, “online 
marketplaces” should be clarified to cover all content whose purpose is “retail” as this reflects 
the intent behind the scope of the Directive.  

3.2.3. Are there any other issues or aspects concerning the second paragraph of article 2.6 
which should be highlighted? 

We think the key points are set out in response to the questions above.  

4. COPYRIGHT LIABILITY – ARTICLE 17? 

4.1. What types of uses are covered? 

4.1.1. Is the general description given above correct? If incorrect, in what respect? 

The description above accurately details some of the practical and legal complexities that 
Sharing Services face as they review and address the application of Articles 2(6) and 17. 

4.1.2. Are there any other aspects at issue here that should be addressed? 

No, the key points are set out in response to the questions above.  

4.2. Provisions of the present Directive in relation to the Information Society Directive 
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4.2.1. Is the overall description in the Memorandum accurate? If not, what is wrong? 

We do not believe that the Copyright Directive is intended to be in any way contradictory to, 
or at odds with, the Information Society Directive. The Copyright Directive should be the 
operative regime in relation to copyright protected content on Sharing Services within the 
scope set out by the Directive.  

4.2.2. How should the relationship between article 17.1 and the INFOSOC Directive articles 
3.1 and 3.2 be seen? 

See above. 

4.2.3. If the Directive does not create a new or special right, can the Directive be implemented 
without legislative amendments?  In other words, can the general provisions on 
communication to the public and making available to the public remain unchanged and 
be interpreted in the light of the new rules? Would there be any special advantages or 
disadvantages associated with such an approach? Would it be consistent with the 
Directive? 

Facebook has no comments.  

4.2.4. If the Directive is implemented by introducing legislative amendments corresponding 
to Article 17(1) of the Directive, should the Act also reflect what is expressed in Article 1(2) 
and the recitals stating that the provisions do not affect the applicability of existing 
provisions in respect of service providers other than those covered by the Directive? 

Facebook has no comments. 

4.2.5. Are there other aspects of the relationship between article 17.1 and existing EU law that 
should be highlighted? 

We think the key points are set out in response to the questions above.  

4.3. Should the “obligation” to enter into license agreements be laid down in law? 

4.3.1. Is the overall description in the Memorandum accurate? If not, what is wrong? 

We agree that some may read there to be  a misalignment between the wording of Article 17(1) 
and Article 17(4). Sharing Services should not be under an “absolute obligation” to obtain 
authorisation from rightsholders. This distinction is important - preserving the ability for platforms 
and rightsholders to freely determine how and whether they enter into agreements for 
authorisation is based on fundamental principles of EU law and the protection of freedom to 
contract. Any “absolute obligation” radically impares that fundamental freedom and should be 
avoided. 

4.3.2. Is there any reason to introduce rules of national law that correspond to the second 
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paragraph? 

As is stated in the Memorandum, “that no party may lawfully use someone else’s copyright-
protected content without the rightholder’s consent is inherent in the construction of an 
exclusive right.” We would therefore suggest that it is unnecessary to include the wording in the 
second paragraph of Art. 17.1  in the Swedish national law. 

4.3.3. Are there any other aspects in this part that you want to highlight? 

No.  

5. SCOPE OF THE LICENSING AGREEMENTS – ARTICLE 17(2) 

5.1. What should the closer regulation look like? 

5.1.1. Is the overall description in the Memorandum accurate? If not, what is wrong? 

The intent behind the Directive is to provide that where Sharing Services and rightsholders are 
able to determine mutually agreeable terms for the provision of authorization, that authorization 
should extend to the acts of both the Sharing Service and its users. This concept is important – 
both rightsholders and Sharing Services need to have certainty as to scope of any agreement 
entered into.  

5.1.2. What type of regulation should be used to implement article 17.2? 

Facebook suggests that the Ministry consider an approach that is both simple to operationalise 
and reflects the wording of the Directive. This is best achieved through either a deemed 
“stretched effect” to arrangements between rightsholders and Sharing Services or an exemption 
for users who upload material covered under such arrangements.  

5.1.3. Are there other issues that should be highlighted in this part? 

We think the key points are set out in response to the questions above.  

5.2. Should regulations be introduced with regard to situations in which users have obtained 
authorisation for use as described in the recitals? 

5.2.1. Is the overall description in the Memorandum accurate? If not, what is wrong? 

Facebook agrees that the recitals of the Directive correctly highlight that where a user has 
obtained authorisation to utilise content it is unnecessary for a Sharing Service to do the same. 
Providing further clarity on this within operative provisions would therefore be welcomed.  

5.2.2. Are there other aspects in this part that should be highlighted? 

We think the key points are set out in response to the questions above.  
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6. RELATIONSHIP WITH THE LIMITATION OF LIABILITY RULES SET OUT IN THE E-COMMERCE 
DIRECTIVE - ARTICLE 17(3)  

6.1. How should the Directive’s “exemption” from liability rules be implemented? 

6.1.1. Is the description given in the Memorandum correct? If not, what is wrong? 

Facebook respectfully submits that the legal position with respect to Article 14 e-Commerce 
Directive is settled in practice. That liability exemption framework established by Article 14 e-
Commerce Directive should continue to apply, to the extent it is not superseded in practice by the 
Copyright Directive. 

6.1.2. Should a derogation be made only from Section 18 of the Act on Electronic Commerce 
and Other Information Society Services (2002: 562), so that the criminal liability 
exemption rules in Section 19 of the same Act continue to apply (insofar as they are 
applicable)? 

Yes, Facebook submits that the criminal liability rule in the E-commerce Act Section 19 should 
continue to apply (insofar as it does apply). 

6.1.3. Are there other aspects that should be highlighted in this part? 

No, the key points are set out in response to the questions above. 

7. NEW LIABILITY EXEMPTION PROVISIONS – ARTICLE 17(4)–17(8) 

7.1. Starting point – General comments 

7.1.1. Is the description in the Memorandum correct? 

Facebook agrees that Article 17 is “extensive and complex” and requires a nuanced and flexible 
approach. Most notably, Facebook agrees that it “is clear form the Directive” that a Sharing 
Service need not “do all it can to satisfy” the requirements of Article 17(4).  Instead, Sharing 
Services need only use their best efforts, which must take into account “relevant circumstances 
and the principle of proportionality.” This understanding is fundamental to enable the balancing 
of interests intended by the Directive.  

Sweden should clearly articulate in its implementing legislation how the principle of 
proportionality and “best efforts” operate and are “weighed together” in a cohesive system. 
Specifically, Article 17(5) identifies the concept of proportionality and factors to be considered in 
determining whether an approach is proportionate. These factors include the type, audience and 
size of the service, the type of works uploaded by users, the availability of suitable and effective 
means and the cost for service providers in adopting particular approaches. Once an appropriate 
approach has been identified in light of proportionality, platforms should then apply their “best 
efforts” to meet that proportionate standard. In this way the concepts of proportionality and 
“best efforts” operate to create a workable system to frame how the law should be applied and 
establish “reasonable measures” to reflect the Directive’s intent.  
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7.1.2. If not what should be the starting point for following the Directive? 

See above. 

7.2. The ‘obligation’ to obtain authorisation 

7.2.1. Is the description given in the Memorandum accurate? If not, what starting points 
should instead be considered to follow from the directive? 

Facebook welcomes the pragmatic assessment of the content marketplace contained within the 
Memorandum and agrees that in practice “it is not reasonable - or even possible - to obtain 
licences for all potential content” and that the Directive does not contain such a requirement. 
Facebook further agrees that the Directive only requires a Sharing Service to “do what it 
reasonably can to secure an authorization,” and what is reasonable will differ “on a case-by-case 
basis”, particularly as it may concern small operators. As the Memorandum correctly notes, 
Sharing Services that do not wish to make certain content available should not be reasonably 
required to seek authorization for that content. 

These observations support the principle that parties must be  freely able to determine on what 
terms and whether to authorise the use of content. Fair, well-functioning marketplaces exist 
where parties retain the freedom to contract, and implementing legislation should not disrupt 
this freedom. Sweden should resist any reading of the Directive that impairs the freedom to 
contract, including any obligation to authorize content a Sharing Service or rightsholder does not 
find suitable for authorizing, dictating what types of value exchanges parties may find valuable 
for authorization purposes, or dictating the mechanisms by which Sharing Services may seek 
authorization.  Doing so not only would impair Sharing Service’s fundamental rights, but also run 
counter to the cooperation between rightsholders and Sharing Services contemplated by the 
Directive. Where parties cannot agree on the terms for authorization, rightsholders still have 
recourse (articulated in Article 17.4.b and 17.4.c) and Sweden should be clear that “best efforts” 
to authorize content need not mandate that the parties successfully authorize content.  

7.2.2. Can or should further or other concrete measures be made regarding the obligation to 
obtain authorisation? 

In  many instances, only rightsholders can know what rights they own, and it can be difficult--and 
sometimes impossible--for Sharing Services to identify accurate rights information for all 
rightsholders, or even understand the rights owned by a single entity. As a result, it is often simply 
not feasible for platforms to engage in proactive authorization or licensing discussions. Cognizant 
of this fact, and in line with the cooperation between rightsholders and Sharing Services 
articulated in the Directive, the Swedish government should note that if rightsholders wish to 
have their content authorized on a Sharing Services, it is the rightsholders themselves that should 
directly identify themselves to a Sharing Service, and provide information related to the rights 
they own. 

Importantly, governments should avoid impairing the fundamental right of parties to freely 
contract with one another. Fair, well-functioning marketplaces exist where parties retain the 
freedom to contract, and implementing legislation should not disrupt this freedom. For example, 
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implementing legislation should not require parties to always authorize content on Sharing 
Services if it is not in their mutual business interests--whether rightsholders’ interests or Sharing 
Services’ interests--and should not dictate the types of compensation that parties may find fair 
and valuable in an authorization negotiation. It is important that existing market practices, such 
as the freedom of contract, continue to persist in Sweden following implementation of the 
Directive. 

7.2.3. Are there other aspects of the licensing issue that should be highlighted? 

We think the key points are set out in response to the questions above.  

7.3. The obligation to disable access to content notified by rightsholders 

7.3.1. Is the description given in the Memorandum accurate? 

Facebook agrees with the points set out in the Memorandum that the obligation to disable 
content must be “proportional to the type of content involved”, and that a Sharing Services is only 
“required to do what it reasonably can to achieve this goal.” Facebook further appreciates the 
government’s acknowledgment that, when seeking to comply with this provision, it may prove 
difficult for Sharing Services to simultaneously serve all interests “under all circumstances”, 
particularly when it comes to determining “whether the use of given content is legitimate, e.g. 
based on a limitation, or whether it is a question of infringement.” 

Sharing Services will only be able to balance the interests at play if they maintain flexibility in 
operating their systems. Any law that prescribes the methods by which a Sharing Service seek to 
prevent access to certain content inherently limits the service’s ability to account for varying 
interests and act proportionately, including the protection of legitimate speech. The 
Memorandum correctly identifies that “various methods may be appropriate” to achieve this 
objective--rather than any one single method--which may include for some services “various 
preventative measures, such as unambiguous terms of use, rules and actions in case of copyright 
infringement.”  

For several years, Facebook has operated a tool called Rights Manager that allows copyright 
holders to protect their video content at scale across our services, and as a result has acquired a 
deep understanding of the challenges and nuanced requirements involved when providing for 
lawful user expression and rights protection online. Given this experience, Facebook can 
confidently say that flexibility is a necessary part of weighing and balancing these interests. As the 
Memorandum notes, these technologies “must be used with discretion” and the levels of access, 
techniques, and policies associated with these types of technologies must be permitted to vary 
based on a variety of factors that Sharing Services are best suited to administer. Without clear 
flexibility in this regard, Facebook fears that Sharing Services will be unable to account for all 
interests, including user expression.  . 

7.3.2. If not, what starting points should instead be considered to follow from the directive? 

Please see above.  
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7.3.3. Can/should additional/other points be made regarding the obligation in this part? 

Please see above.  

7.3.4. What should be the starting points for the balance of interests inherent in the directive 
between the purpose of preventing access to unauthorised material and the protection of 
users ' rights? 

Please see above.  

7.3.5. What kind of information should a rightholder have provided in order to meet the 
requirements for "relevant and necessary information" and "sufficiently well-informed 
notification" in articles 17.4 (b) and (c)? 

Through the operation of our Rights Manager tool, Facebook has seen how important it is for 
there to be cooperation between rightsholders and Sharing Services. This is especially the case 
when rightsholders provide information on their rights. Without robust and detailed information 
from rightsholders as to the rights they hold, platforms cannot effectively work to prevent the 
availability of infringing content.  

It is therefore important that rightsholders provide information that is compatible with systems 
Sharing Services may establish to comply with Article 17. In some cases, this may include providing 
playable source files where those files are the information “relevant and necessary” for Sharing 
Services to identify potentially infringing content.   
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7.3.6. What other aspects should be highlighted in the further deliberations of this part? 

As is appreciated in the Memorandum, the appropriateness and application of technological 
solutions will vary from one field of activity to another. Technology has limitations, including its 
ability to identify some forms of infringing content, and to account for legitimate uses of some 
types of content. Any implementation of Article 17(4) must understand the limitations of 
technology, and understand that technology used on one scenario or service may not be 
appropriate in another scenario or service.   

7.4. Certain exceptions and limitations 

7.4.1. Should the second subparagraph of the paragraph give rise to changes in Swedish 
legislation also in respect of other uses than on this type of service? 

Maintaining the existing rights and freedoms of the people who use Facebook’s services is 
incredibly important to Facebook. Article 17(7), which identifies the types of content that should 
not be disrupted by the Directive’s requirements, is an important protection within the Directive. 
Sweden should pass national legislation that clearly provides platforms with the flexibility they 
need to build systems that ensure those protections can be put into practice. For instance, Sharing 
Services that may develop automated systems to identify or render content unavailable under 
Article 17(4)(b) will not be able to adequately protect user freedoms unless they are given 
significant flexibility to calibrate their systems to avoid capturing lawful expression while 
identifying possible infringements. 

7.5. The prohibition of general monitoring obligations 

7.5.1. Is the description given in the Memorandum accurate? If not, what is wrong? 

Article 17(8) should be transposed into national law. The provision provides consistency with long 
established principles enshrined in Article 15 of the E-Commerce Directive, and underscores the 
important concept of proportionality.  

7.5.2. Are there further aspects in this part that should be highlighted? 

We think the key points are set out in response to the questions above.   
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7.6. The extent of information to be provided 

7.6.1. Is the description given in the Memorandum accurate? If not, what is wrong? 

Facebook agrees with the Memorandum that providing transparency to rightsholders is 
important, as is the need for Sharing Services to maintain appropriate business confidentiality. It 
is also important that any information offered to rightsholders be in-line with user privacy laws, 
which are of Facebook’s top concern. In order to navigate these varying concerns, implementing 
legislation should not be overly prescriptive of what information is required to be shared. 
Importantly, to ensure consistency across the Union, implementing legislation in Sweden in this 
regard should not diverge considerably from other Member States. 

7.6.2.  Is there a need to further develop what kind of information is to be provided? What is 
it in that case for information? 

We think the key points are set out in response to the questions above.  

7.7. Article 17 in relation to freedom to contract 

7.7.1. How should we perceive the possibility offered to Sharing Services to stipulate, e.g. in 
their terms of use, that requirements, in full or in part, different to those set out in Article 
17 apply to the users of their service? 

See below.  

8. SETTLEMENT OF DISPUTES – ARTICLE 17.9 

8.1. The scope of Article 17.9 

8.1.1. How should we perceive the possibility offered to Sharing Services to stipulate, e.g. in 
their terms of use, that requirements, in full or in part, different to those set out in Article 
17 apply to the users of their service? 

It is essential that Sharing Services retain the freedom to frame their relationship with users 
through their terms. Implementing legislation should not add restrictions to that relationship, or 
impair Sharing Services in this regard.  

8.1.2. How quickly should a complaint be processed to ensure that it is addressed “without 
undue delay”? 

What constitutes “without undue delay” should be determined on a case-by-case basis. 
Complaints between users and rightsholders can often be complex. No complaint is ever the same 
and the information available in a complaint can differ widely depending on the parties and 
context. Imposing a specific time frame for processing complaints would not be reasonable in 
some, more complex, complaints, and may result in complaints being prematurely determined or 
considered without the research and analysis that may be required. In order to maximize the 
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Directive’s goal of developing a well-functioning complaints process, no set restriction should be 
placed on the term “without undue delay.”    

8.1.3. How should the alternative dispute settlement mechanism be implemented? Who pays 
the cost of such review? 

Sharing Services rely on rightsholders to provide information on their rights and to determine 
when a user is using content incorporating their rights without the rightsholder’s authorisation. 
Similarly, it is a user who will be in the best position to understand what right they may have to 
use a particular piece of content. When there is a complaint from a user that they have been 
prevented by a rightsholder from using content on a platform, the ultimate dispute is between 
the rightsholder (who has determined that their rights have been infringed) and the user (who 
believes they have a legitimate basis for using content). Effective mechanisms will directly 
facilitate the interaction and resolution of disputes between these parties. 

Indeed, Sharing Services are much less likely to have all the facts and information needed to 
resolve a dispute than the parties themselves. Further, legal liabilities make it more difficult for 
Sharing Services to effectively resolve complaints than rightsholders and users. Namely, if a 
platform restores content subject to a complaint, and a court later determines that the content 
was an infringement, the Sharing Service itself may be liable for copyright infringement even 
though the Sharing Service acted in good faith. This puts platforms in a difficult position--having 
to risk legal liability for processing appeals that may only contain limited information, and do so 
in a timely manner. Under these conditions, platforms may be unable to grant good faith appeals 
due to the uncertainty about the extent of legal liability, and the purpose of Article 17(9) may 
never be fully realized.  

That’s why we recommend the implementation of a clear “good Samaritan” provision into 
national law. These provisions should state that a platform that processes user complaints of 
content removals in good faith cannot be held liable for copyright infringement based on the 
restoration of that content. Good Samaritan provisions are the most effective way to ensure that 
the redress mechanisms of Article 17(9) are allowed to function as intended, and protect lawful 
speech.  

8.1.4. At any rate, the requirement that rightholders have to justify their request for any 
removal of content appears to be similar to the provision of Article 17(4) regarding a 
substantiated notice. Does it carry any independent significance in this context? What 
type of information is required of the rightholder to ensure that the request is deemed 
duly justified? 

Only rightsholders know what rights they hold, in what jurisdiction those rights apply and the 
scope of those rights. The impact on a user of a rightsholder preventing access to content is 
significant and so it is correct that a rightsholder should provide justification for taking this step.  

Where a rightsholder does prevent a user from uploading a piece of content, it is therefore 
important that they provide sufficient information to substantiate and demonstrate their rights 
(including the scope or limitations on such rights) and confirm that there is no legitimate basis 
for a user to utilise that content (for example on the basis of existing licensing arrangements).  

8.1.5. Does the wording of Article 17(9) suggest that the Directive will not affect legitimate 
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use beyond what already follows from Article 17(7)? 

Article 17(7) provides that certain copyright exceptions and limitations should be protected as 
part of the implementation of the requirements of the Directive. However, this is not exhaustive; 
Article 17(9) is not restricted to those exceptions and limitations specified in Article 17(7).  

To offer a practical example of why the exceptions of Article 17(7) should not be considered 
exhaustive: Facebook often sees disputes from uploading users claiming that they have a license 
to post content reported by a rightsholder. License grants are not one of the items listed in Article 
17(7), yet surely should be a basis by which users may complain about an action taken on content 
they’ve posted. This is just one example of why the list of exceptions in Article 17(7) should not 
be treated as exhaustive.   

8.1.6. Are specific provisions needed in support of the statements regarding personal data and 
identification of individual users or does the provision set out in this part only serve as a 
reminder of the implications of the Directive in this respect? 

The Directive identifies existing provisions relating to personal data and the identification of 
individual users. However, as these refer to a pre-existing legal framework, it is unnecessary to 
set these out further when implementing the Directive. Indeed, it is important that the reference 
to these provisions does not serve to create confusion with these pre-existing underlying legal 
regimes and we do not see any need for them to be reiterated here.  

8.1.7. Do you hold different views or ideas regarding alternative dispute resolution? 

We think the responses to the questions above covered the key issues.  

9. EU COMMISSION’S GUIDELINES – ARTICLE 17(10) 

9.1. The Guidelines 

9.1.1. What interests should Sweden pursue or take into account at the stakeholder 
dialogues? 

We believe that the Swedish Government should consider the wide range the views presented 
during these dialogues.  Additionally, stakeholder engagement should be ongoing, as needed.  
Facebook would welcome the opportunity to provide further input and to assist the Ministry as it 
seeks to implement the Directive in a balanced and technically achievable manner.  
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9.1.2. How should national implementation in Sweden be perceived in relation to the 
guidelines to be developed by the EU Commission? 

Whenever possible, we welcome a consistent approach to implementation and interpretation of 
the Directive.  The guidelines being developed by the EU Commission will be an important 
reference point when Member States look to implement the requirements of the Directive. 
Ideally, the guidelines and Sweden’s national implementation will both reflect the principles of 
cooperation, contractual freedom, proportionality, user expression and appropriate latitude for 
platforms to develop solutions that are effective and fair.   


